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APPEAL ORDER

Under section 283 of the Insurance Act, R.S.0. 1990, ¢ 1.8, as amended, it is ordered that:
1. The appeal brought by David Lehman is dismissed.

2. The appeal brought by GAN Canada Insurance Company is allowed in part.
Paragraphs 1 and 2 of the arbitration order dated October 27, 1997 are rescinded and
the following paragraphs are substituted:

1. Subject to paragraph 2, GAN Canada Insurance Company shall
pay David Lehman loss of earning capacity benefits of $153.41
per week, plus interest, from May 22, 1996, onwards.
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2. GAN Canada Insurance Company 1is entitled to credit for any
weekly benefits paid for the period from May 22, 1996, onwards,
including benefits paid pursuant to the arbitration order dated
October 27, 1997, plus interest.

3. David Lehman is entitled to his reasonable appeal expenses related to both appeals,
payable by GAN Canada Insurance Company.

August 10, 1998

David R. Draper
Director’s Delegate
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REASONS FOR DECISION

L NATURE OF THE APPEAL

Both parties appeal the arbitrator’s decision of October 27, 1997. The dispute involves the
calculation of David Lehman’s loss of earning capacity benefits (“LECBs”) under section 28 of
the Statutory Accident Benefits Schedule - Accidents afier December 31, 1993 and before
November 1, 1996 (“the SABS-1994"), and whether GAN Canada Insurance Company (“GAN™)
is obliged to continue paying income replacement benefits (“IRBs™) until the LECB question is

resolved.

The appeals raise the following novel and important questions:

1. Did the arbitrator err in concluding that the 1995 amendments to
subsection 23(8) of the SABS-1994 do not apply to Mr. Lehman because
his right to the benefits, including interim benefits, crystallized at the time
of his accident in 19947

2. Did the arbitrator err in her determination of Mr. Lehman’s LECBs?
More specifically, did she err:

(a) in determining Mr. Lehman’s pre-accident earning capacity by
considering a recall notice from his previous employer, Bell
Canada, that did not take place until approximately four months
after the accident?

(b)  indetermining Mr. Lehman’s residual earmning capacity by taking
his personal preferences into account in deciding which type of

employment best satisfied the criteria in subsection 30(2) of the
SABS-19947

. BACKGROUND

Mr. Lehman was injured in a snowmobile accident on January 29, 1994, just after the SABS-1994
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came into force. At the time of the accident, he was 37 years old and had not been working for
just over one year. His previous employment was with Bell Canada, where he worked as a

temporary part-time installation/repair technician.

GAN paid Mr. Lehman IRBs under Part II of the SABS-1994, which are based on the insured
person’s employment situation at the time of the accident. The parties agreed that Mr. Lehman
did not fit under the job offer or layoff provisions in paragraphs 3 and 4 of subsection 7(1). As a
result, he was considered under paragraph 2 of subsection 7(1) as unemployed at the time of the
accident, but employed at some point during the 156 weeks before the accident. This is important

since benefits are calculated differently depending on the category under which the person

qualifies.

Because he qualified under paragraph 7(1)2, Mr. Lehman had to decide whether his IRBs should
be based on his income during the 4, 52, or 156 weeks before the accident. My understanding is
that he chose 156 weeks and that based on his income over this period, GAN paid him $310.21

per week.

According to section 20 of the SABS-1994, IRBs are to be replaced after 104 weeks (in certain
circumstances) by LECBs. For example, where an insured person continues to qualify for IRBs
more than 104 weeks after the onset of his or her disability, the insurer is required to pay LECBs
instead of IRBs [s.21(1)1]. The parties agreed that this provision applied to Mr. Lehman. Because
his disability arose on the date of the accident, January 29, 1994, he qualified for LECBs 104

weeks later - in early 1996.

Although the parties agreed that Mr. Lehman should receive LECBs, they had to determine the
amount. According to section 28 of the SABS-1994, LECBs are calculated based on 90 per cent
of the difference between the insured person’s pre-accident earning capacity (determined

according to section 29) and his or her residual earning capacity (determined according to section
30).






