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BETWEEN:
DAVID LEHMAN
Applicant
and
GAN CANADA INSURANCE COMPANY
Insurer
DECISION
Issues:

The Applicant, David Lehman, was injured in a motor vehicle accident on January 29, 1994. He
applied for and received Income Replacement Benefits (“IRBs™) under section 7(1), paragraph 2
of the Schedule' from GAN Canada Insurance Company (“GAN Canada”). GAN Canada paid
benefits from February 7, 1994 until May 22, 1996. After mediation, the parties resolved a
number of issues. They settled the rate of IRBs payable to Mr. Lehman. GAN Canada also
conceded Mr. Lehman’s entitlement to IRBs during the 104-week period following the accident.

It paid Mr. Lehman IRBs at the rate of $310.21 until May 22, 1996.

IThe Statutory Accident Benefits Schedule — Accidents after December 31, 1993, and before November 1,
1996, called “the Schedule” in this decision. The Schedule is Ontario Regulation 776/93, as amended by Ontario
Regulation 635/94.
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GAN Canada’s initial offer of Loss of Earning Capacity Benefits (“LEC benefits) was “nil” since
it had assessed Mr. Lehman’s residual earming capacity to be greater than his pre-accident earning
capacity. Mr. Lehman rejected GAN Canada’s “nil” offer. At the hearing, GAN Canada conceded
that Mr. Lehman qualified for LEC benefits. However, the parties failed to resolve the issue of the
amount of the LEC benefit as determined under sections 28, 29 and 30 of the Schedule.

The parties also disagreed whether Regulation 776/93 (the “Schedule™), or its successor,
Regulation 781/94, which amended the Schedule effective January 1, 19952 applies to Mr.
Lehman’s accident. Mr. Lehman claims he is entitled to receive IRBs pending the resolution of the
dispute, whereas GAN Canada disagrees. Mr. Lehman proceeded to arbitration on these issues in

accordance with the Insurance Act, R.S.0. 1990, c¢.1.8, as amended (the “Act ™).

The issues in this hearing are:

1. What is the correct amount of Mr. Lehman’s LEC benefit as determined under section 28
of the Schedule?

() In determining Mr. Lehman’s pre-accident earning capacity under section 29(3) of
the Schedule: What could he have reasonably earned at the time of the accident
having regard to his personal and vocational characteristics at the time?

(b)  In determining Mr. Lehman’s residual earning capacity under section 30 of the
Schedule: What type of employment best satisfies the criteria set out in section 30
(2) of the Schedule?

2. Is Mr. Lehman entitled to IRBs from the benefit termination date, May 22, 1996, until the
date of this decision, under section 23(8) of the Schedule (Regulation 776/93)?

*Part VI, section 23 of Regulation 776/93 is attached to the decision as Schedule B and Part VI, section 23 of
Regulation 781/94 is attached as Schedule C.
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Mr. Lehman also claims interest on any amounts owing and his expenses incurred in the hearing.

Result:

1. Mr. Lehman is entitled, pursuant to section 23(8) of the Schedule (Regulation 776/93), to
a weekly income replacement benefit of $310.21 with interest from the benefit termination
date, May 22, 1996, until the date of this decision.

2. The correct amount of the LEC benefit, as determined pursuant to section 28 of the
Schedule, is $153.41 with interest, payable to Mr. Lehman from the date of this decision.

3. Mr. Lehman is entitled under section 282(11) of the Insurance Act to his expenses
incurred in respect of the arbitration.

Hearing:

The hearing was held in Burlington, Ontario, on July 15, 1997, before me, Beth Allen, Arbitrator.
Written submissions were filed by the parties by July 25, 1997.

Present at the Hearing:

Applicant: David Lehman

Mr. Lehman’s Stephen B. Abraham
Representative: Barrister and Solicitor
GAN Canada’s Ralph D'Angelo
Representative: Barrister and Solicitor
GAN Canada’s Dwight Robinson
Officer: Claims Examiner
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Court Reporter: Maureen Biscak
Mark Nimigan Court Reporting Services

Witnesses:

For the Applicant: David Lehman
Linda Baker

The Applicable Regulation

Section 28(3) of the Schedule was amended on January 1, 1995, nearly one year after Mr.
Lehman’s accident on January 29, 1994, Mr. Lehman seeks benefits at the IRB rate until a new
rate of LEC benefit is determined by this decision. He relies on the original wording of section

23(8) which was passed on January 1, 1994 and reads as follows:

23-(8) Subject to subsections (5) and (6) and to subsection 281(4) of the Insurance Act, the
insurer shall continue to pay benefits under Part 11, section 15, Part IV or Part V pending
resolution of a dispute under subsection (3) or (4), if the person continues to qualify for
those benefits. [emphasis added].

GAN Canada’s position is that the amendment of January 1, 1995 applies to the effect that the
insurer is not required to pay benefits at the IRB rate after the 104-week period; but rather should
pay benefits at the rate of its LEC offer until the date of this decision. GAN Canada has paid
neither IRBs nor LEC benefits during this period, since its initial offer (before its verbal offer

made during submissions at the hearing) was “nil.” The January 1, 1995 amendment reads:

23.-(8) Subject to subsection (6) and to subsection 281(4) of the Insurance Act, the
insurer shall continue to pay benefits under Part IV or V pending the resolution of
a dispute under subsection (3) or (4), if the person continues to qualify for those
benefits.






