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Elizabeth Dryden by her Litigation Guardian Douglas Howard

Dryden plaintiffs
Estate of David Campbell deceased James Campbell Stars Inc

Bill Parched Carey Baller Royal Insurance Company of Canada

and the Citadel Assurance Company of Canada defendants
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Court File No C16365 96

Ontario Superior Court of Justice

Cavarzan J

Heard October 30 31 November 1 6 8 10 13 17 20 24

27 30 December 1 4 6 8 2000

Judgment February 28 2001

249 paras

Torts Negligence Motor vehicle standard of care of driver Driving when ability to drive

impaired Standard of care particularpersons and relationships Nightclub operator
Damaqes General damages General damages for personal jr jflly Prospective loss of

wages or earnings incl formula Future care and treatment

Th is was an action by Dryden for da mages for personal injury Dryden was injured when the

vehicle in which he was travelling as a passenger was struck by a speeding pick up truck that had

gone through a red light The truck was driven by Campbell who was extremely intoxicated

Campbell who was 18 had a reputation of drinking to excess as well as a tendency to drive

while inebriated During the afternoon prior to the collision Campbells friend Parchem who was

24 years old had pu rchased alcohol for Campbell and had participated in the consulption of

alcohol with Campbell in the truck while Campbell was at the wheel Parchem had knowledge of

Campbells drinking habits and of his propensity to drive while impaired After leaving Parchem

and prior to the collision Campbell visited a nightclub Campbell arrived at the club by truck

and parked in the club parking lot He was visibly intoxicated upon entering the club and he was

served alcohol wh iIe at the club Campbell left the club in his truck Dryden suffered brain

injuries that left h im Yenta IIy retarded He requ ired 24 hou r care and supervision and h is life

expectancy was reduced by five to ten years There was evidence that Drydens progress since

the accident was due in large part to his familys involvement Dryden expressed a desire to be

with h is fam fly Dryden sought the maxima m award for general damages Dryden was 13 years

oId at the time of the accident He had an average pre accident I Q and was an average student

Campbell argued that institutional care was the appropriate standard of care for Dryden while

Dryden argued that home care was the appropriate standard Drydens injuries resulted in a

catastrophic disruption in the lives of his parents and siblings who made claims under the Family
Law Act
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HELD Action allowed Campbell breached his duty of care to Dryden by driving while his ability
to do so was impaired He failed to observe the rules of the road His negligence was a cause of

Drydens injuries Parchem owed a duty of care to Dryden as it was reasonably foreseeable that

providing Campbell with alcohol would create a risk of harm to Campbell as well as other users

of the roads Parchem breached the standard of care by purchasing alcohol for an 18 year oId

with a drinking problem and a known propensity to drink and drive Parchems breach of duty was

a cause of the inju ry and losses suffered by Dryden The nightcapb owed a duty of care to

Dryden as a user of the highways By admitting Campbell who was under age and intoxicated

by serving h im alcohol and by failing to arrange safe transportation for him the nightclub fa fled

to meet the requisite standard of care Campbells reckless driving was directly related to the

quantity of alcohol consumed There was therefore a causal connection between the nightclubs
negligence and Drydens injuries Campbells father as owner of the motor vehicle was

vicariously liable to the extent that Campbell was liable Liability was apportioned 80 per cent to

Campbell 15 per cent to Parchem and five per cent to the nightclub This was not a case to

award the maximum amount for general damages as Dryden had not been deprived of aII

meaningful life activity General damages were assessed at 250 000 Given his pre accident

intellectual potential it was probable that Dryden would have attended community college
Given that Dryden would not have completed college until age 22 there could be no claim for

past income loss Dryden was entitled to judgment for future loss of income based on an average

productivity factor Home care was the preferable option for Dryden and h is future care costs

were to be calculated on the assumption that he would reside with his parents for a further 10

years and then in a group home setting for the balance of his years Drydens parents were

awarded 50 000 each for their Family Law Act claims while his sisters were awarded 15 000

each

Statutes Regulations and Rules Cited

Courts of Justice Act

Highway Traffic Act R S O 1990 c H 8 s 192

Insurance Act ss 268 1 276 1 1

Negligence Act s 1

Ontario Liquor Licence Act R S O 1990 c L 19 ss 29 30 1

30 8 32 1 39

Ontario Ru Ies of Civil Procedu re Rule 19 02 1 a 19 05

19 06

Substitute Decisions Act S O 1992 c 30

Substitute Decision Act Regu cations 0 Reg 159 2000

Eouicklaw note Interim supplementary reasons for judgment were released June 6 2001 See r20011 O J No 4095 1
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