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Indexed as:

Dryden (Litigation guardian of) v. Campbell Estate

Between
Scott Douglas Dryden, by his Litigation guardian, Douglas
Howard Dryden, Douglas Howard Dryden, Charlene Isabel Dryden,
Leigh-Anne Dryden, Harold Dryden, Helen Parks, and Holly
Elizabeth Dryden, by her Litigation guardian Douglas Howard
Dryden, plaintiffs, and
Estate of David Campbell, deceased, James Campbell, Stars
Inc., Bill Parchem, Carey Balzer, Royal Insurance Company of
Canada and The Citadel Assurance Company of Canada, defendants

[2001] O.]. No. 4095
Court File No. C16365/96

Ontario Superior Court of Justice
Hamilton, Ontario

Cavarzan J.

Heard: June 4, 2001.
Judgment: June 6, 2001.

(12 paras.)
Practice — Costs — Party and party costs — Special orders — Offers to settle.

Ruling as to costs. The various plaintiffs had made a comprehensive offer to settle a companion
action and the subrogated OHIP claim, and specified that the terms of the settlement were non-
severable. The amount of the OHIP claim was settled early in the trial, such that participation of
counsel for the Ministry of Health was minimal. The matter was described as one in which the
plaintiffs lacked the resources to fund a lengthy and complex trial, but which ought to have
proceeded in the interests of justice. It proceeded largely because the plaintiffs' counsel funded
substantial interim expenses.

HELD: The plaintiffs were awarded party and party costs, plus a premium of $100,000 to reflect
the measure of success achieved in the action and the risk incurred by the plaintiffs' solicitors.
The form of the settlement offer did not warrant an award of solicitor and client costs. There was
no award of costs in favour of OHIP. An administration fee was set at four per cent of the value of
the funds administered.

Statutes, Regulations and Rules Cited:

Courts of Justice Act, s. 131,

Insurance Act.

Ontario Rules of Civil Procedure, Rules 49.10(1), 49.11(a), 57.01(1), 57.01(3), 57.01(4).

[Quicklaw note: Original reasons for judgment were released February 28, 2001. See [2001] O.J. No. 829.]
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Counsel:

B. Hillyer, S. Abraham and D. Wands, for the plaintiffs.

H. Borlack and V. Burns, for the defendant, Stars Inc.

G. Swaye, S. Fay and A. Nurse, for the defendant, Bill Parchem.
D. Smith, for the Ministry of Health/O.H.I.P.

1 CAVARZAN J.:— I heard submissions on costs in this matter on Monday, June 4, 2001. A
draft judgment and calculations based on the work of professors Welland and Pesando were filed.
Counsel advised that rulings on four issues would facilitate further negotiations. It was agreed
that this hearing on outstanding costs issues would continue on Friday, June 15, 2001 at 11:00
a.m.

2 The four issues referred to above are: the scale of costs to be awarded to the successful
plaintiffs; whether or not a premium should be awarded; O.H.I.P.'s claim for an award of costs;
and the amount of the management fee to be allowed.

3 In my view the plaintiffs are entitled to party and party costs of the action. The
comprehensive offer to settle made by the plaintiffs on October 20, 2000, to the defendants
Parchem and Stars Inc. included an offer to settle a companion action and O.H.I.P.'s subrogated
claim, and specified that "the terms of this settlement are non-severable". As such, the offer was
not one that was capable of acceptance by either defendant. It is not, therefore, an offer within
the contemplation of either subrule 49.10(1) or subrule 49.11(a).

4 1 do not see any reason why the Court should exercise its discretion, nevertheless, to award
solicitor and client costs. In the absence of a proper offer to settle, it would take exceptional
circumstances to prompt an award of solicitor and clients costs. This was an admittedly lengthy
and hard-fought trial, but those are not factors which distinguish it from a host of similar trials. I
disagree with the suggestion that new law was made. It was evident from the outset that what
was at issue were allegations of negligent conduct. Triable issues were raised which the parties
litigated vigorously, but fairly.

5 There is merit, however, in the suggestion that a premium should be awarded. The Ontario
Court of Appeal in its 1994 decision in Desmoulin et. al. v. Blair et. al., 21 O.R. (3d) 217, was
careful to distinguish between cases where the only issue is the quantum of recovery and cases in
which there is a very real risk of an adverse finding on the issue of liability. The case at bar
presents a curious hybrid in that with respect to non-pecuniary damages the only issue was the
quantum of recovery, but with respect to pecuniary damages exigible against non-protected
defendants only, there was a very real risk of an adverse finding on the issue of liability.
Substantial energy and resources were devoted to making the case that there was liability on the
part of the non-protected defendants. A very vigorous and determined defence was mounted by
these defendants.

6 The categorization of defendants under the Bill 164 Insurance Act regime is elaborated in
paragraphs 220 to 226 of my reasons for judgment released on February 28, 2001.

7 In my view, the case at bar represents the class of case described in Desmoulin in which the
plaintiffs lack the resources to fund a lengthy complex trial, but is a case which in the interest of
justice ought to have proceeded. It proceeded largely because of the risk taken by plaintiffs'
counsel in funding the substantial expenses in the interim.

8 In Durant v. Blandford, [2000] O.]. No. 378, Chadwick J. considered the following issue at
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