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DECISION ON A PRELIMINARY ISSUE

Minor errors on pages 9 and 10 corrected on February 25, 2009 in accordance with the Dispute Resolution
Practice Code and section 21.1 of the Statutory Powers Procedure Act.

Before: Arbitrator Denise Ashby

Heard: In-person in Hamilton on April 29 and 30, May 1, 2 and 21,
September 11 and 12, 2008. Written submissions concluded
on November 12, 2008

Appearances: Stephen B. Abraham and David B. Hayward for Mr. M.’s Estate
Lawrence M. Foy and Anna-Marie Musson for Dominion of Canada
General Insurance Company

Issues:

The Applicant, D.M., sustained impairments on November 20, 2004. He applied for and was
denied statutory accident benefits from Dominion of Canada General Insurance Company
(“Dominion™), payable under the Schedule.! The parties were unable to resolve their disputes
through mediation, and Mr. M., by his personal representative, applied for arbitration at the
Financial Services Commission of Ontario under the Insurance Act, R.S.0. 1990, c.1.8, as

amended. Mr. M. died in June 2008. I appointed his wife, P.M., to represent the Estate.

Yhe Statutory Accident Benefits Schedule — Accidents on or after November 1, 1996, Ontario Regulation
403/96, as amended.
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The preliminary issue is:

1. Were Mr. M.’s impairments sustained as a result of an “accident™ as defined in subsection
2(1) of the Schedule?

2. Is Dominion liable to pay Mr. M.’s expenses in respect of the arbitration pursuant to

subsection 282(11) of the Insurance Act?

3. Is Mr. M’s Estate liable to pay Dominion’s expenses in respect of the arbitration pursuant to

subsection 282(11) of the Insurance Act?

Result:

1. Mr. M.’s impairments were sustained as a result of an “accident” as defined in section 2(1) of
the Schedule.

2. If the parties are unable to resolve the issue of expenses between themselves, an expense

hearing may be requested before me pursuant to the Dispute Resolution Practice Code.

PROCEDURAL RULINGS:

Additional Expert Witness:

Dominion sought an order permitting it to call an additional expert medical witness pursuant to
Rule 42.4 of the Dispute Resolution Practice Code (“DRPC”). After reviewing the motion record
filed by Dominion, considering the submissions of the parties, I ruled that Dominion could call

an additional expert medical witness without prejudice to Mr. M.’s Estate to call evidence in

reply.

The exercise of arbitral discretion, pursuant to Rule 42.4, requires an arbitrator to balance
considerations of expense and delay in the context of the issues to be determined to achieve the

most just result. The issue before me requires consideration of complex medical evidence.
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The testimony of an additional expert medical witness could aid my understanding of the
evidence. Therefore, I found this an appropriate case to permit Dominion to call its additional

expert, without prejudice to the Estate of Mr. M. to call reply evidence. He chose not to.

Capacity of Witnesses and Appointments of a Representative:

In respect of a proposed witness who was a minor:

On April 29, 2008, Mr. M.’s 13 year old son, P.M., was called as a witness. He was 9 years old
at the time of the incidents. Having satisfied myself that he had sufficient understanding of the
significance of the proceedings and the meaning of the oath, I qualified him as a witness and

administered the oath.

In respect of the Applicant’s proposed testimony:

On April 30, 2008, prior to his death, Mr. M. was called as a witness. An issue arose as to his
capacity to give evidence at the hearing. Mr. M. was questioned by his counsel and me. He was
able to demonstrate a rudimentary knowledge of his family and its finances. However, when
asked who was the arbitrator and who was counsel for Dominion he identified both as his

counsel. As well, he pointed to his counsel’s law clerk when asked to identify the court reporter.

On the basis of Mr. M.’s inability to identify the roles of the various participants I declined to

qualify him as a witness.

Appointing a Representative Pursuant to Rule 10:

Mr. M.’s responses, while being qualified as a witness, raised doubts in my mind that he had the
mental capacity to appoint and instruct a representative and conduct his own case. Dominion

took no position in respect of this issue. I ordered that Ms. M. be named his representative nunc
pro tunc to the date upon which the Application for Mediation was received by the Commission

pursuant to Rule 10.5 of the DRPC. This order became moot on the death of Mr. M.






