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APPEAL ORDER

Under section 283 of the Insurance Act, R.S.0. 1990, ¢.1.8, as amended, it is ordered that:

1. The Arbitrator’s January 30, 2009 decision is confirmed and the February 26, 2009
appeal is denied.
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2. If the parties are unable to agree on the legal expenses of this appeal, an expense hearing
may be arranged in accordance with Rule 79 of the Dispute Resolution Practice Code
(Fourth Edition, Updated — October 2003).

February 19, 2010
Lawrence Blackman Date
Director’s Delegate
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REASONS FOR DECISION

L NATURE OF THE APPEAL

The parties agree that the late D.M. was involved in three motor vehicle collisions in the early
hours of Saturday, November 20, 2004. They also agree that D.M. sustained an intracerebral
haemorrhage (“ICH™), that is, a stroke, in those early hours. D.M. subsequently submitted a
claim to the Appellant, Dominion of Canada General Insurance Company, for statutory motor

vehicle accident benefits payable under the Schedule. ' D.M. died in June 2008.

The term accident is defined in subsection 2(1) of the Schedule as an incident in which the use or
operation of an automobile directly causes an impairment. A seven-day hearing was held before
Arbitrator Ashby (the “Arbitrator”) to determine the question of causation, if any, between these

collisions and D.M.’s stroke.

The Arbitrator’s January 30, 2009 decision determined that D.M.’s stroke was caused by the first
of the three collisions. The Arbitrator found that D.M. was returning from the Tim Hortons
outlet where he customarily bought his weekend coffee when the collisions occurred. Having left
his son alone at home, to save time D.M. used the narrow, difficult to manoeuvre drive-through
to make his purchase. The Arbitrator further found D.M. was momentarily distracted while on
his way home and that the truck he was driving struck the first car. This impact caused D.M. to
panic as he knew that he had been drinking and if he was convicted of impaired driving he could

lose his driver’s license and, thereby, his livelihood as a truck driver.

The Arbitrator found that D.M. had various risk factors that made him vulnerable to a stroke.
D.M.’s panic caused a precipitous rise in his blood pressure which, interacting with his
susceptibility to stroke, led to the ICH. The Arbitrator further found that “the impact with the
first vehicle and a resulting coupe contra coupe movement of the brain may have acted in

concert with the increased blood pressure to cause the stroke.”

! The Statutory Accident Benefits Schedule — Accidents on or after November 1, 1996, Ontario Regulation
403/96, as amended.
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The Appellant submits that the Arbitrator erred in law in finding that the use and operation of an

automobile directly caused D.M. to have a stroke. The Appellant argues that:

(1) Delegate Makepeace, in Truong and Lumbermens Mutual Casualty Company / Kemper
Group, (FSCO P03-00007, March 9, 2004), stated that “the test for error of law ‘is
whether the decision was based on a material finding of fact that was not supported by
the evidence such that a reasonable tribunal acting judicially and properly directed in

law could not have made the finding in question.””

The Appellant submits that the Arbitrator made the following findings of fact, amongst
others, in the complete absence of supporting objective or direct evidence and on the

basis of speculation and conjecture:
(a) the impact between D.M.’s vehicle with the first car caused him to panic;
(b) this panic reaction caused D.M.’s blood pressure to spike precipitously; and,

(c) this precipitous rise in blood pressure, combined with D.M’s susceptibility to

stroke, caused the stroke.

The Appellant submits that none of the testifying medical experts stated that D.M. had
a spike in his blood pressure after the first collision or that a spike in blood pressure
caused D.M.’s stroke. Rather, there was medical testimony that there was no evidence
that D.M. had a spike in his blood pressure after the impact with the first car that
caused him to have a stroke. The latter was merely one possible theory of what may

have happened.

The Appellant argues that the Respondent’s own expert, Dr. R. Hansebout, agreed that
there were a number of reasons why D.M.’s blood pressure could have had a transient
spike before any impact with the first car and that there was no evidentiary basis to say
that D.M.’s blood pressure would have risen after hitting the first car. Dr. Hansebout
testified that we just do not know what happened to D.M. Dr. M. Rathbone, also called
by the Respondent, testified that one would have to postulate that something happened

to frighten D.M., of which there was no evidence.
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